I INTRODUCTION
It has long been established that fiduciaries may be entitled to an allowance for work, skill or effort expended in pursuit of endeavours that amount to breaches of their fiduciary duties. 1 This article argues that the preferred approach for courts to take in making allowances is to rely on the principle of unjust enrichment set out in Warman International v Dwyer ('Warman') 2 rather than to focus on the dishonest conduct of the breaching fiduciary. Its aim is to draw from the existing unjust enrichment law dealing with contractual breaches and explain how this law (in particular restitutionary quantum meruit) may apply to allowances for breaching fiduciaries. This requires an inquiry into cases of breach of contract where the breaching party, despite clearly being the party 'in the wrong', is able to claim remuneration on a quantum meruit basis for work done, services performed or other forms of time, effort or money expended.
The 'unjust' factor justifying the award of restitutionary quantum meruit is common both to allowances for breaching fiduciaries and to payments (essentially a form of 'allowance') awarded to breaching contract parties. If the aim is to recognise that a party is entitled to some reward for effort in order to avoid unjust enrichment of the 'innocent' non-breaching contracting party or the wronged principal in a fiduciary relationship, then it is vital to examine whether quantum meruit can apply to cases of allowances for breaching fiduciaries. This approach will provide coherence and stability for courts when making allowance assessments.
II THE JURISPRUDENTIAL BASIS FOR ALLOWANCES
First, a brief examination of the rationale that underpins the award of allowances for breaching fiduciaries is required. The honesty or otherwise of the breaching fiduciary may be considered by a court in deciding whether to make an allowance, but it is not determinative of whether an allowance will be made. 3 Rather, the question is: why are allowances made to breaching fiduciaries at all? Unravelling the logic behind the granting of allowances provides greater insight into how unjust enrichment can be used to assist a court to make fair and consistent calculations about these allowances.
A Why Allow Allowances?
There is no doubt that a fiduciary is required to act with the utmost loyalty to and regard for the principal's interest. 4 A breach of fiduciary duty is regarded as an ultimate betrayal in the eyes of the law, which raises the question of why courts make allowances for breaching fiduciaries at all. The purpose of the law in this area is to protect principals from a breach of duty, rather than to fashion mechanisms to reward errant fiduciaries. 5 Considering the merits of these arguments requires an assessment of the foundational principles behind granting allowances. If a penal perspective is taken, then an allowance should not be permitted at all because it would 'encourage' fiduciaries to breach their duties.
6 However, it is highly questionable whether deterrence plays any role in assessing allowances. The threat of potential fiduciary liability and other sanctions do not dissuade the breaching fiduciary (whether acting for honest entrepreneurial reasons or otherwise), and '[t]here is no empirical evidence whatever to suggest that potential loss of profit has any effect upon them'.
7 If the fallacy that punishment is a deterrent is disposed of, it is clear that some type of allowance must be made. ' [T] he skill expended by the innocent or wicked fiduciary is the same' 8 and results in a benefit to the principal.
Equity's usual response to a breach of fiduciary duty is to consider the profits made by the fiduciary, rather than the loss of the principal, and to require the fiduciary to account for those profits. 9 Disgorgement of profits is the appropriate response of the law in this situation, and as such, the justification for making an allowance must be consistent with the idea of disgorgement. Aitken suggests that the court, 'should assess, as best it can, the actual capital profit derived from the activity jointly entered by the fiduciary, and then with the assistance of expert evidence make a proper division of the gain'. 10 The disgorgement of profits prevents the fiduciary benefiting from their wrongdoing -essentially from being enriched through their own misconduct. However, the law has long recognised that those who seek equity must do equity. 11 In the context of making allowances, Mason, Carter and Tolhurst refer to this as 'counter-restitution ', 12 meaning that an allowance must be made because the principal will be unjustifiably enriched if they retain all of the profits without any acknowledgement of the work, skill and effort expended by the fiduciary. To prevent such unjustifiable enrichment, some means must be devised of fairly attributing a portion of the total profit made to the work done by the fiduciary. An example is provided by the common law when courts assess the value of the work done by a breaching party to a contract.
III BREACH OF CONTRACT: THE BREACHING PARTY'S ENTITLEMENT TO CLAIM
A party who has breached their contractual obligations may nevertheless be entitled to some remuneration based on money paid or the value of goods or services provided. 13 The unjust enrichment claim operates independently of the contractual relationship between the parties, 14 just as a breaching fiduciary's claim for an allowance operates independently of the fiduciary relationship between the parties. Although both breaching parties have failed to uphold their strict duty to perform particular obligations, the claim for an allowance is an issue separate from this breach, and consequently the contracting party in breach and the breaching fiduciary are in a similar position.
The key issue when dealing with restitution for a non-monetary benefit is establishing the requisite unjust factor 'which makes the enrichment unjust, and restitution necessary'. 15 Free acceptance is the most applicable 'unjust factor' when attempting to draw a connection between the claim by the 10 Aitken, above n 6, 60. breaching party to contract and the claim by the breaching fiduciary. 16 This is because we are not dealing with a void, voidable, anticipated or frustrated contract, or a situation where there has been a total or partial failure of basis. 17 Instead, there was a valid contract governing the relationship between the parties, but it has been terminated due to the breach of one of the parties. The 'innocent' party may terminate the contract and claim damages, but the breaching party will be able to claim on a quantum meruit basis if the other party has 'accepted' the work done.
Justice Dixon commented that 'acceptance' extends to 'taking the benefit of work';
18 it is necessary for the defendant to have some kind of practical choice. 19 This presents difficulties in situations where the defendant does not have any notice or awareness of the benefit until it has been transferred, such as where the principal has no awareness of the benefit obtained by the fiduciary's breach until the breach has been discovered. However, this is not fatal to the claim. For example, the plaintiff (who breached the contract) in Steele v Tardiani successfully claimed remuneration for the value of loose building materials used by the defendant. 20 Although the defendant did not have a say in whether these materials were left at the building site, the defendant could have chosen not to use them for his benefit. 21 Mason, Carter and Tolhurst remark that '[a]cceptance may be found after the receipt of performance, in the failure to return the benefit'. 22 Weinrib also argues that acceptance can be imputed in the particular circumstances through failure to prevent a non-gratuitous transfer, failure to reverse a transfer where this is reasonably possible, or where the benefit transferred forwards the 16 The focus of this article is on actions by parties who have performed work and also breached the contract because this applies most fittingly to instances of breach of fiduciary duty. Other instances of unjust enrichment require special consideration. For example, the basis for an action for money had and received is recovery of money paid under an ineffective contract; however, this requires consideration of the factors which are unique to that claim (which is beyond the scope of this article). 17 Havelock, above n 15, 487-492. defendant's purpose. 23 A transfer of goods, services or money will almost always benefit the defendant's interests, so it is evident that the free acceptance principle potentially has wide application based on Weinrib's explanation. 24 The fact that the defendant does not have a 'choice' before the conferral of the benefit does not change the outcome. Any party who retains the benefit of work, goods, services or money after realising that they have been conferred can be said to impliedly accept the benefit, thereby satisfying the 'unjust' factor in the unjust enrichment claim. The claimant can then seek reasonable remuneration for the benefit of the work, goods, services or money provided on a quantum meruit basis.
It is essentially irrelevant that the claimant party has breached the contract; the non-breaching party is entitled to terminate the contract if the breach is sufficiently severe, 25 and to claim damages if they establish loss. The 'innocent' party's claims do not preclude the breaching party's claims on a quantum meruit basis. The 'innocent' party would be unjustly enriched if they retained the entire benefit conferred without paying the breaching party for the value of services they had performed/given.
26 Therefore, allowing a quantum meruit claim can be seen as implementing 'counter-restitution'; 27 the same term Mason, Carter and Tolhurst apply to justify allowances for breaching fiduciaries.
A Measuring Unjust Enrichment
Before assessing the potential application of quantum meruit principles to allowances for breaching fiduciaries, it is useful briefly to consider the foundational basis of unjust enrichment claims. Barker suggests that unjust enrichment claims can be explained by the idea of legal (as opposed to moral) 28 It is particularly useful to focus on the relationship between gain and harm when assessing unjust enrichment because the aim of the law is to prevent the unjust conferral of a benefit from one party to the other. Barker comments that the doctrine is deliberately termed 'unjust enrichment' as opposed to 'unjust loss'; 29 the focus is on the enrichment of the defendant rather than the loss of the plaintiff. 30 This is unique given that the immediate response of the law in most claims 31 is to require 'provable factual loss' 32 by the claiming party.
Unjust enrichment is not concerned with harm in isolation and does not require assessment of loss caused to one party (like a claim for damages). 33 It is focused on the unjust retention of a benefit by one party at the expense of the other. 34 This 'expense' could arguably be construed as a form of harm, but it is not sufficient on its own to ground a claim in unjust enrichment -loss is only relevant insofar as it is the inverse of the benefit retained by the defendant. 'A defendant's "unjust" gain must, intrinsically, be one that is made at "a plaintiff's expense" in the sense of being related to a setback of entitlement, otherwise no injustice exists between the two'. 35 The 'entitlement' of the plaintiff is the right to fair remuneration for work done.
36 Both parties to a contract have this right, and unjust enrichment may operate in situations where 28 Barker, above n 23, 147. Cf Barker, above n 23, ch 6 for different models of causal responsibility, some of which relate to harm and others which do not. This also contains a discussion of moral responsibility and prevention of harm which is beyond the scope of this article. 'restitutionary liability is founded on unconscionable retention, but this is not sufficient in its own right to explain when liability will be imposed. The doctrine of unjust enrichment does that work'. 35 Barker, above n 23, 172 (emphasis in original).
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Or more generally, the agreed contractual remuneration for performance.
one party does work that benefits the other but does not receive any recognition for this work.
Barker explains unjust enrichment in a corrective justice paradigm, as there must be some kind of disruption in the equality of the bargain and balance of the relationship between the two parties. 37 This occurs where one party's work is not acknowledged; and if there is no contract governing the remuneration for this work, then the plaintiff will need to establish a claim in unjust enrichment. Doyle refers to this need to achieve balance as 'the norm to which the interaction between the parties ought to conform'. 38 It is necessary for the retention of the benefit to be unjust in order to attract legal consequences because the law will not interfere with the standard apportionment of loss and gain between two self-interested contracting parties. 39 Barker also refers to the two-sided assessment of fiduciary relationships, in the sense that the focus is not necessarily on a loss to the principal; rather, the law will interfere as soon as there is an unlawful gain made by the fiduciary. 40 I will explore the utility of a quantum meruit approach in the context of allowances for breaching fiduciaries further in Part IV.
Barker's question of legal responsibility in the context of quantum meruit can therefore be framed as: who should bear legal responsibility for recognising the value of work done? This question of responsibility is distinct from contractual wrongdoing, and entitles the breaching party to claim on a quantum meruit basis because it is the 'innocent' party who bears the legal responsibility for recognising the value of the breaching party's work. It is necessary to maintain this balance in order to avoid over-compensation of the 'innocent' party and to acknowledge that the quantum meruit claim is separate in substance from the contractual claim. 41 It is evident that both judicial and academic commentators recognise the use of unjust enrichment principles to remunerate a breaching party for work which they have done. 44 In order to achieve this reversal, it is worth considering the application of quantum meruit as the remedial measure 45 under the unjust enrichment approach to granting allowances. 46 When making an allowance for a breaching fiduciary based on work, skill or effort expended, 47 the assessment is practically similar to the approach taken by courts when assessing work done on a quantum meruit basis. Given that the claimant's action in both instances can be viewed as one in unjust enrichment (with the fiduciary arguing that it is unjust for the principal to retain the benefit of work done without acknowledging the fiduciary's effort), it is possible that quantum meruit could provide the measure of reasonable remuneration.
A Theoretical Implications
The idea of likening a breach of fiduciary duty to a breach of contract is controversial. It has been criticised as allowing the breaching fiduciary to effectively claim 'the very recompense he might have achieved by agreement if he had faithfully discharged his fiduciary responsibilities'. 48 This advances the view that a breaching fiduciary should not receive any allowance for simply . This decision warrants its own detailed analysis and will be explored as a practical example in a planned sequel to this article. performing the tasks they had agreed to undertake. Rewarding the fiduciary for work which they were in any event obliged to perform would effectively condone the breach of fiduciary duty. 'To grant him an allowance simply for fulfilling the role expected of him within the scope of the joint venture is inconsistent with the no-profit rule'. 49 It is well established that fiduciaries are held to a much higher standard than self-interested contracting parties and as a result owe unique duties of loyalty. 50 From this perspective, the breach of contract analogy does not neatly align with a breach of fiduciary duty. However, if we take the view that granting allowances undermines the fiduciary's role and fails to provide a deterrent for breach, we are back at square one; and as Part II explains, this deterrent theory is not persuasive. On the other hand, if we concede that allowances will be made and that unjust enrichment is the appropriate mechanism for justifying them, it is worth considering the potential application of quantum meruit as an objectively assessable (and fair) means of calculating allowances. This may in essence result in the fiduciary being compensated for work done and only having to part with the net profit made.
A remedy that requires the fiduciary only to disgorge profits is not unheard of in equity because its aim is not to punish the fiduciary. 51 It is to ensure that profits resulting from the breach of fiduciary duty are accounted for, while at the same time ensuring that the principal (the 'innocent' party) is not unfairly rewarded. The Supreme Court of New Zealand has described the exercise that courts undertake in this scenario:
It [is] not the purpose of the surrogate accounting exercise upon which the Court [is] engaged to apply a sanction or punishment for the breach of duty. The true purpose of the exercise [is] to fix compensation or damages on the basis of disgorgement of profits properly analysed.
52
When distinguishing fiduciary duties from contractual duties, it is worth noting that the former attract another distinct feature which does not apply to the latter, but which strengthens the argument for a just and impartial allowance being made for the breaching fiduciary; the principal who seeks equity's assistance in claiming an account of profits must do equity. The High Court has commented that 'the liability of the fiduciary should not be transformed into a vehicle for the unjust enrichment of the plaintiff'. 53 It is necessary to achieve some balance between upholding the 'no-profit' rule 54 on the one hand and recognising the efforts of the fiduciary on the other. Burrows considers several means of achieving this balance:
One approach therefore is to fix the quantum at the initial gain received by the wrongdoer. Another is to allow the courts to control remoteness of gain through the discretionary allowance for time and skill with the courts taking into account a variety of factors, such as the degree of skill and effort expended and whether the wrongdoer was acting honestly or not.
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The latter approach has particular value in the context of quantum meruit. It is useful for those cases of breach of fiduciary duty that 'bear a significantly closer resemblance to a breach of contract than to anything fraudulent'; 56 namely, situations where the breaching fiduciary has misused their position to undertake a profitable endeavour. 57 Just as courts make an educated estimate in other situations (such as an award of quantum meruit following breach of contract) the courts can objectively assess the value of the work done (with expert evidence if necessary) by the breaching fiduciary to grant a fair allowance in the circumstances.
A key issue raised by the use of quantum meruit in breach of fiduciary duty cases is how to satisfy the so-called 'unjust' factor. It has long been established that free acceptance of work done enlivens the 'injustice' in an unjust enrichment claim, 58 but how does this idea of acceptance tie in with a breach of fiduciary duty where the principal is (in most instances) completely unaware of the fiduciary's breach until it is too late for the principal to have an effective choice to accept? From a practical perspective, the principal does not have the opportunity to accept or reject the work done because they are unaware of the breach occurring. 59 If the principal is aware and does accept the work done prior to the breach of fiduciary duty itself, then there is no issue of allowance because the fiduciary has the informed consent of the principal to make the profit. The difficulty arises in situations where there is no opportunity to accept or reject available to the principal.
It is useful, however, to remember Weinrib's definition of acceptance in the context of unjust enrichment discussed in Part III; he maintains that the retention of a benefit after it has been transferred can amount to acceptance. 60 Furthermore, the principal may be better off 'impliedly' accepting the fiduciary's breach and claiming the associated profits as well as the benefit of the work done, while also granting the fiduciary an allowance for their efforts. Even in situations where substantial allowances are made for work done by a breaching fiduciary, the principal may be left with valuable improvement to their property or the benefit of an asset which they would not have otherwise had. In some instances, principals have commented that they would have allowed the fiduciary a greater share of the profits for the work that they had done in breach of duty. 61 The making of an allowance using quantum meruit simplifies this task for courts; and if they are required to make an allowance, then it is useful to rely on an established system of calculation to provide some guidance and consistency. The fiduciary's claim for an allowance could operate like an unjust enrichment claim, whereby the principal would be unjustly enriched if they retained the benefit of the entire profit without recognising the fiduciary's work, skill and effort to some extent (with this work, skill and effort to be calculated on a quantum meruit basis). 62 Alternatively, quantum meruit could be used as a 'defence' by the fiduciary to justify the granting of an allowance. This is similar to the manner in which the law currently operates, whereby the fiduciary does not have an automatic right to an allowance, but rather must show why they deserve one. 63 The allowance can be seen to operate as a means of controlling remoteness of gain. 64 The final Section of this article will consider the practical consequences of this suggestion.
B Application of Quantum Meruit to Allowances
The clearest way to highlight the utility of the quantum meruit approach is to refer to a practical example. The case of Chen v Lym International Pty Ltd ('Lym') 66 was considered in Arnold's primary article and can usefully be revisited here. 67 The facts and history of the case can be briefly summarised as involving a project manager (Chen) who sold himself a property and completed a profitable property development in breach of fiduciary duty owed to a company (Lym). The first step always taken by courts is to determine whether it is appropriate to award an allowance. 68 The Court of Appeal in this instance determined that an allowance was necessary, 'because otherwise Lym would receive the property at a vastly increased value without the financial drawback of having to develop the property itself'. 69 After deciding that it is in fact appropriate to make an allowance, the next question is to determine how this allowance should be made.
The quantum meruit approach could be used in a case like Lym and the breaching fiduciary could be remunerated as a project manager based on the value of services and the average hourly rate of a project manager in that position. In this case, Chen was still required to disgorge the profit, but received a substantial allowance for his skill and effort in developing the property. Lym had no practical choice to accept or reject the services in question prior to the breach, but the company had undoubtedly benefited from the work done by Chen. 70 Even if Lym had an opportunity to reject the services or somehow rescind the transaction, it would be foolish to do so when the endeavour proved to be so profitable. The logical thing for the principal to do in these circumstances is to impliedly/retrospectively accept the work done and require disgorgement of profits gained by the breaching fiduciary because this profit in essence belongs to the principal. If appropriate, the court may make an allowance to reflect the value of the work, skill and effort by the fiduciary. The issue is how the court should go about making this allowance.
In many cases, the situation will be far more complex than a basic calculation of hours of work done. 71 Such an assessment does not consider the risks associated with the endeavour, nor the industry knowledge and skills unique to that particular individual. However, the truth is that allowances must inevitably be made and there will never be a perfect formula to apply. Judges have discretion in their approach to calculating allowances, and this discretion could extend to using quantum meruit as the 'appropriate remedial measure' 72 to objectively assess the value of work done by a breaching fiduciary.
To return to Lym as an example, Chen could claim for money spent in completing the lucrative property development while still disgorging the profit (so that this would be the profit less the amount of allowance). Applying Aitken's methodology, 73 the court should assess the actual capital profit derived from the activity, and then use expert evidence to make a proper division of the gain. 74 This 'proper division' could be made by assessing the total value of the property development, and then calculating the amount of time and effort expended by the breaching fiduciary. The monetary value of this time and effort could be calculated on an hourly basis while also taking into account the value of the fiduciary's individual skill and business expertise. The task of assessing the allowance is similar to the task of assessing the value of the work done by the breaching party to a contract, in that quantum meruit can be used in both situations to assess the quantum of the remedy. 70 In some instances, this process will result in a substantial allowance for the breaching fiduciary. 75 The outcome may even be a situation where the breaching fiduciary is entitled to claim the value of the entire profit as an allowance.
76 However, such is the nature of the equitable remedy -it is not designed to punish the breaching fiduciary or to single out dishonest fiduciaries. It is designed to achieve fairness and avoid over-compensation of the 'innocent' party. Dishonesty is one factor to be considered when deciding whether to grant an allowance, and if so, how much that allowance should be. However, Australian courts have indicated that dishonesty is by no means determinative, 77 and that the underlying consideration is that 'the liability of the fiduciary should not be transformed into a vehicle for the unjust enrichment of the plaintiff'. 78 This means that it is necessary to make an allowance which fairly reflects the skill and effort of the fiduciary.
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The use of quantum meruit to calculate an allowance based on reasonable remuneration of the fiduciary requires deeper analysis, but its utility is evident at first glance. The quantum meruit approach is at the very least useful for instances of fiduciary breach that are inherently 'contractually based' 80 and involve a fiduciary embarking on a profitable endeavour without the consent of the principal. Although the fiduciary has committed a wrong and must account for those profits, it is also necessary for the principal to recognise the value of the skill and effort expended by the fiduciary in order to achieve counter-restitution and ensure that the principal who is seeking the assistance of equity must also 'do equity'. In this context, this means that if the principal is accepting the benefit of the work done by the fiduciary, there must be some recognition of the fiduciary's effort. As disgorgement of profit is equity's response in cases of fiduciary breach, it may be more fitting to refer to the balance achieved by the granting of an allowance as 'counter-disgorgement' Smith, above n 50, ch 9.
